
RESOLUTION 

20 1 3 - 007 
C UNDEY 

WHEREA S, D!\ VID E .  CUN DEY (referred to as Cundcy or Applicant), residing 
at 943 Barnegat Lane, Mantoloki ng, Nc"v Jersey 08723 has made Applicat ion to the 
Borough of Mantoloking Plann ing Board (20 1 3 -007); and 

WIIEREAS, the App l icant is  thi.! owner of the property lor which variance relic!" 
is requested which property is known as 943 13arneg�ll Lane, Mnnto lok ing, New Jersey 
08738 which is also known as Hlock 1 3, Lot 6.01 on the Tax Map of 1hc Borough of 
Man to lok ing (Property)� and 

WHEREAS, the Properly is in the R-4/\ 7.nnc of the Borough of Manto lok i ng; 
and 

WHEREAS, on September 23, 20 1 3, 13arbara Al len Wool ley-Dil lon, P.P., A I C P, 
the Land Use Admin istrator of the Borough of Manto lok ing issued a letter to W i l l iam T. 
Gngc, the Attorney fo r the Applicant which was mark-.::d B-1  at  the meet i ng� and 

Wf/ERI!."AS. sa id letter or  Ms. Wool ley-Dillon called out the ro l low i ng existing 
nonconi'orming conditions and the variance rel ief being sought: 

a. M i nimum required lol area - 1 0, 000 squarefeet is requireJ \!'hcre 
7. 59-1 sqnarefeet exists. 'l11is is on existing non-c·on_fbrmil78 

condition. 
b. Minimum required lot deptJ1 J OO_feet is required wherejll.\'t over 

sixty-six feel (66. 0-1 ') exists. This is an L'Xisl ing non-c.,'OI?/(wming 
condition. 

t.:. M in im um required Ji·onl yard setback twenty five l'cet (25') is 
rcqu i red where just under twenty-four l�ct (23 .89' ) exists/is proposl!d . 
T his is £1 resulf c?{an existing non-con_forming condition. 

d .  M inimum req uired rear ynn.J setback-twenty reel (20') is required lbr 
an '' interior loC where approximately ten feet (9.93') exists/is 
proposed . This i,· a J'esult ofan exist inK llon-cm?forming condilio11; 
and 

WIIEREAS, as is noted the lot and struc ture arc nonconforming and as such must 
ell ::.t> snt isry th� f'ul l owi ng: 

The i ntroductory par<�graph o f N ..I .S .  40:550-68 provides: 
"Any nonconforming usc or strw.:lurc existing al the t ime of the 

passage of an ord inance may be continued upon the lot or in the structure so 
occupied and any such structure so occupied and any such sll'llcturc moy be 
rcstor�d or repaired in the event or partial destruction thereof." (emphasi s mine) 



N . .I . S. 40:55-D-68 prov ides whm is com mon ly known as n "grandfather" 
clause which Chapter XXX, Section 30-8-2, i n  part, memorial izes as follows: 

"Except as othcrwis�.: prov id�..:d in th i s chapter, uny lot which con formed to 
the bulk requirements ( i .e., lot area. width and Jcplh) of' any Land Usc Ordinanc.:e 
in ciTccl prior to the adoption orthis chapter, or was va l i d lvJ�re-cx is t ing, may be 
used as n lot  for any purpose perm itted in  the zone w i t hout the nec�ssity of 
var iance relief. i f ( l )  at  the t ime of and si nce the adoption o f  th is  chapter neither 
the lot owner nor any successor owners owned adjoined propcrty which, i f  
combined with the subjct..:L iot, would al low the combi ned lots to con form with the 
hulk requirements of this chapte r, and (2) the It)! otherwise conforms wi th a l l  
requ irements of its zone . . . 

The lawful usc of land or or any structure ex isting as of the ndopl ion of 
this chapter may be continued. although the use or structmc docs not con lorm to 
the requirements or this chapter. The owner o f  any such land or structure sha l l 
not be requin.:d lo obtain varinncc relief' for the construction of any i mp rovemen ts 
wh ich comply with the bulk requirements or this chapter. Uses or st ruc tures 
rendered nonconform ing by this chapt�r muy not . however. be enlarged or 
expanded, either horizonta l ly or vertical ly'·� and 

WHEREAS. in order to prove i ts case. the Appl ican t under N.J .S.  40:55D-70c 
must, i r Applicant chooses to rrocecd under the c( 1 )  Lest, show whether then.: i s  ( I )  
pecu l iar and CXCi.!ptional pract ical di l'ticultics lo, or (2) except iona l and undue hardsh i p  
upon the Applicant mising oul o f  (a} the cxcL·pti ona l narrowness. shallowness or shape o f  
a spcci lie piece o r  property, or (b) by reason o f  cxc�ptional topographic conditions or 
physic.:al features un iq uely  a !Tec ting a spcc j fie piece of properly, or (c)  by r·cason of an 
extraordinary and exceptional si tuat ion uniquely affect ing a spcc i lic piece of properly o r  
the  ex ist ing structure thereon; cmd 

In addition to th�; above proof, the Appl icant must demonstrate that such variance 
can be grantcd without substant ial detriment to the puhl ic good anJ wil l  not substantial ly 
i mpa i r the i n tent o r  the Master Plan or the Land Usc Ord inance of the I3orough or 
Mantoloking ( the "negative cri teria") and the Appl icant must show that the grant of the 
variance would promote the purposes of zon i ng as sta le sin N . . I .S. 40:55D-2 and the 
undue hardship ( the "pos it ive criteria"); and 

The App l icant ca11 also choose to prove its case by N . J .S. 40 :55D-70c(2) known 
as the nexihle ''c". The App l ica11t must show Lhal: 1 .  the Appl icant appl ies to a spec i lie 
piece of property; 2. tha t the proposes o l'th� MLUL wou ld be advanced by a dev iat ion 
from the requ i rement of the ;.oning ordi nance; 3 .  that the variuncc.:s can be granted 
wi lhnut substant ia l detrimcnl lo the publ ic good; 4. that the benclits or Lhe deviation 
would substant ia l ly  ou twe igh any detriment� ';, lhat the variance would not substantial ly 
im pair the intctll and purpose of the zone plan and zoning ordinam::c; and 

WIIEREAS, the structure suff�..:n;d damage as a resu lt ur Supcrstorm Sandy which 
damage is less than partial;  and 

WIIEREAS, proo f of publ ication and mai l ing Lo owners within 200 feet of the 
)>ropcrty was comrlctc<.l, as is required by the Munic ipa l L<md Usc Law o f  New .lcrs�..:y 
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(ML\ JL) (N.J .S.  40:550- 1  cl. sc.::q .  and more spec i l�cal ly a t  N.J.S. 40:550- 1 2 )  and the 
Land lJ'ic Ordinancl· of the Borough o r  Mantoloking (Chapter XXX, �ections 30-3n.2. 
nnJ Jn.3)  has been furnished: and 

WI/ ER EAS, t hl: t\ppl icant �ubmitled the fol low ing Exhibit to sup pori his 
Appl ication for the relief requc.::stc.::d and which W<JS marked: 

I .  A p lan of the site show ing the location of  thc ex isting dwe l l ing with setbacks 
from lhe prnpcrty l ines (1\-1  ) ;  and 

WIIEREAS, the fol lowing Board Members wcre present al l he Oclober 3, 20 I 3 
hearing on the matter: Chairman l'homas Mcintyre, Ms. White, Ms. Boughton, Ms. 
I aymon, Messrs. R. Mci ntyre, Gi l l inghant, Wi tkowski and Duly. 1\ 1 1  Members in 
attendance ind icated they made a site visit; and 

WlfERt."AS, M r. Bixby who l ives within 200 feet of Property recused h imself and 
.stepped down from the dais. Ms. Nelson anJ Mr. Hawkings w�re not in attendance at the 
meeting� and 

WJJEREAS, the Appl icant was represented at the hearing by W i l l iam T. Gage, 
Esq., 536 Lake !\venue, Bay I lead , New Jersey 08742 who, a fter inlrQductory remarks 
called Robert C. Burdick, P.IL P.P., 1 023 Ocean Road, Point Pleasant Beach. New 
Jersey 08742. as his first wi tn�::�s; and 

WIIEREAS, Mr. l3urdick testified that he.: rece ived his f3achclor of C iv i l 
l!.nginccring f'rom Clemson University, has been a New Jersey l icensed Engi neer (N.JPE 
No. 30929) for the past 35 ycors, that he has been a l icensed Planner lor 25 years and has 
testi fied bcf'orc this Board and numerous mun ic ipa l Boards throughout the Stale o r Ncw 
Jersey. I I i�  c redentials having been accepted he cont i 1 1ucd his testimony as follows: 

1 .  He visited the site on severa l occasions and examined the damage 
crc<:�ted by superstonn Sandy. 

2.  That the ex isting lot i s  unusual i n  that i t  i s  one ol'thc few lots that docs 
not run from Barnegal Lane ( in  th is case the front or Propcrty) to 
Ocean Avenue (in this case the rear of Property). 

3 .  t\s such th� lot has a depth o r  66.04' where 1 00' is required in the R-
41\ Zone.  This is an existing condi l ion which cannot be elimi nated 
since the property to the rear is also an improved lot. 

4. The other noncon forming conditions cited in Ms. Wool ley-Di l lon's 
letter or September 23. 20 1 3  (B- 1 ) will rcmuin as existing and wi l l  
neither be i ncreased or decreased. The footprint of the existing house 
wi l l  remain unc hanged . 

5 .  The addit ion to th�.: habitable spac�.: o f  the house is  to create a new 
Master 13edroom suite with a porch and a new bedroom on the second 
lloor in accordance wi th the Jeffrey D. Cundey, A I I\  Plans Sheet No. 
A�2 as submilll.!d with thL' 1\.pplicGILion. 

6. If the Appl icant was forced to meet all setback requirements it  would 
al low a 2 1 '  wide dwel l i ng. 
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7. The Applicant cannot purchase or ucquin.: adjacent land to make the 
dwelling conform since the surrounding lots have in1proven1ent� 
existing. 

8. That there is a s· sanitary sewer casement to the north and very c lose 
to the exist i ng home which would prevent any addition in that 
directlotl. 

9. ' I  hat the habitable 2nd noor arc:t ratio to the.: f irst floor rontprint where 
80% is pcr111itted and where 72% is proposed meets that requirement. 

1 0. The hardship in this case is definitely created by the sha l lowness of Lh� 
lot (depth) which is only 66.04' .  This presents a p1·actical d i fliculty. 

1 1 . While there may be some loss o r  vertical open spHce by the adtkd 
construct ion on the sc�;ond floor, no v iews wi l l  be impacted and the 
benefits wllich ou tweigh that detriment arc that there wi l l  be a 
signi ficant aesthetic improvement to the structure and the ::;tructurc 
wi l l  be upgraded to better quality and improvement components which 
w i l l  in�.:n.:asc and create a safer env i ronment. 

1 2 .  That bnsed on the above the addition to the second floor l iving space 
which consti Lutes an expansion (.1 [ a no neon rorm i ng structure can be 
granted with no SLtbstrmtial dctriml!nt to the publ ic good and would not 
substantially impair the i ntcnt and purpose of the /,one plan and 
zon ing ordinances. 

WIIEREAS, Mr. Mcintyre openetl the mcc;t ing to interested part ies anu to the 
rub l ic  lor any questions or statements and no persons cnn1c forward either i n  ravor or 
oppo::;cd to this Application. 

WilE/lEAS, the Planning 13oard of the Borough of Mantoloking lind�: 

I .  That the testimony oi' Mr. Burdick was cred ible. 
2. That any addition to the not·th would be pr�;!vcnted by the s· sanitary 

sewer cast.:ment. 
J .  l'hat a hardsh ip is  created by the existing depth of  the  Properl'y and i f  

all setbacks were t o  he cnfor�.:ccl they would dictate a house or only 2 1 ·  
i n  width. 

4. ' l hat the lirst floor footprint w i l l  remain exactly as i t  exists and none o f  
lhc pn.:existing nonconlonning conditions w i l l  be increased. 

5 .  That the cxpansion of  the second flour habitable space cnn be granted 
wi thout substant ial  detriment to the publ ic good ( no one camc lo 

object to the /\pplicalion as some indication) and the grant or the 
variance would outweigh the detriment and would nol substant ia l ly  
impair the in tent und purpose or the l'.one plan and zoning ordinance. 

NOW THEREFORE BE IT RESOL VED, that for the abovc findings the 
Planning Board grants approval to the Appl icant, David E. Cundcy, as Jollows: 

I .  That the /\pplicant 's  request to vertically increase, enlarge anu expand 
the second noor habi l::�ble l iv ing urea or a precxistjng noncon lormlng 
structure on a nonconlorming lot to add a Master Bedroom Suite, 
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porch and �ccond bedroom a l l  as shown on the Jeni·cy D. Cundcy, 
A l A  Plans Sheet No. /\-2 as submitt�d i� granted. 

NOW, BE IT FUR THER RESOL VED, that the �lpproval as immediately abnve 
1:ilaLcd is granted on the fol lo·wing conditions: 

I .  That the Applicant obtain u building permit prior to commencing any 
construction on the Property. A building perntit must be obtained 
within two (2) years from the date of this Resolution or thi� Resolution 
wi l l  be deemed nu l l  nnd void and or no clTcct. 

2. The Applicant furnish a cory of Ocean County Soi I Conservation 
District Ccrti licat ion, i r appl icnblc. 

3 .  The Appl icant must submit proof of payment of' a l l  rea l estate taxl.!s 
due to the Borough of Mantoloki ng. 

4. Applicant wi l l  provide ProofofPublicution ofa Notice of Decision or 
the Board to the Secretary of the Board within 30 days l'rom receipt of 
Resolution. 

5. The Applicant sha l l  obtain any and all necessary Federal, New .l�,;rsey 
(including any Coastal /\rca htc i l ity Review Act (C'AFRA) permits, 
County of Ocean or local permits anti/or Approvals for each agency or 
board having regulatory jurisdiction over this development and li.d li ..l l  
all conditions of said permits and/or approvals, anti wil l  submit a copy 
of any permits to the Board. I n  the cvcnt other agencies require a 
change in the pl<ms approved by the Board, Lhc /\pplic<:Jnt must reapply 
to the Board ror 1 he approval o r  that change. 

6. The Applicant sha l l  pay any and al l  costs required by the Applicant to 
be made pursuant to N . .I .S.  40:440-35 ct . seq. and a l l  lees incurred by 
the Board in reviewing this Application. The fai lure oC the Applicant 
to deposit or provide SUCh fees, al'tcr being directed tO do SO, sha l l  
render any approval granted hereunder nu l l  and voiu. 

7 .  The testimony, del i berati(.)ns anti stipulations made a t  the hearing arc 
hereby incorporated hy rererencc and to the extent same impose 
addi tiona I or more dctn i lt!cl concJ it ions nr approval .  same arc hereby 
adopted as i r each wet·e set forth herein at length. 

8. The terms and condi l ions contained herein sha l l  be binding upon u l l  
successors, assigns, personal representatives. heirs and each and every 
other person or entity Laking possession or t i t le with respect to the 
Properly in quest ion. 

9. The terms, conditions and stipulation imposed upon that Applicant in 
this approval nrc an integml and material part of thc actions of this 
13oaru in Lhal lh�,; Board woultl 11ot or may nol have voted amrmativcly 
lor said t1pproval without the imposition of lhl.! terms, conditions <md 
stipulat ions contained in this R�sn lution anu on the record. 

I 0. Al l  til� n:prescntalion� and �tutemcnts made by the 1\pp l i�..:a•ll ut the 
hearing on October 3, 20 1 3 , shall be considereu and dc�..:mcd to be 
relied upon by the Bomtl in rendering this decision and to be an 
expressed condition or the l3omd's actions in upproving the variances 
as above gruntl!d. 

5 



CERTIFICATION 

(�u�0 �M 
I ,  R�lllgh.�n , ';tsi �a nt Secretary of the Planning Board of the Borough o f  

Mantoloking, d o  hereby ccrt i ry that t h e  foregoing is a trw.: copy of the Reso l ution duly 
adopted by the Planning Board on the 24'11 day of October. 20 1 3, and memorial izes and 
confirms the actions taken by the P lanning Board in now upPt'·ov i ng Lhe n.:qucst by 
Applicant !'or relic!' at the regular meeting hclc.l on Octo byf3 , 2 0 1 3 .  

�GIIi,±,l Secretary 
c. o v a r Nr: � tJ l�!Jr 
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MEETING OF OCTOBER 3, 2013  
T O  PREPARE A RESOLUTION TO APPROVE 

Thomas Mcintyre 

Robert S .  Mci ntyre 

D. Mark Hawki ngs 

Stanley Witkowski 

Evan S .  G i l l i ngham 

Jane G. White 

El izabeth Nelson 

Denise Boughton 

Courtney Bixby 

Susan Laymon, 
(Alt .)  

Joseph Daly, ( A lt.) 

X 

Absent: Ms.  Nelson, Mr. Hawkings 

Not Voting or Rescued: Mr. Bixby 

Moved Seconded 

X 

----- �� �-

Yes 

X 
X 

X 
X 
X 

X 

X 

X 

No 

I 
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MEETING OF OCTOBER 24, 201 3  
VOTE TO APPROVE RESOLUTION 

Thomas Mci ntyre 

Robert S .  Mcl nlyre 

D. Mark Hawkings 

Stanley W itkowski 

Evan S .  G i l l i ngham 

Jane G .  W hite 

E l izabeth Nelson 

Denise Boughton 

Courtney B ixby 

Susan Laymon, 
(Alt. )  

Joseph Daly, (Alt .) 

Absent : 

Moved Seconded 

t/ 

/ v 

Not Voting or Rescued: Ms. Nelson, Mr. Hawkings, Mr. Bixby 

Yes / No 

l/ 
/ 

/ 
v 

/ 
/ 

/ 
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